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COMMONS AND RIGHTS OF WAY COMMITTEE 

 
MINUTES of a meeting of the Commons and Rights of Way Committee held on Tuesday 
26th November, 2013 at the Council Chamber - Shire Hall, Gloucester. 

 
 

PRESENT:  

 Cllr John Cordwell 
Cllr Tony Hicks 
Cllr Richard Leppington 
Cllr Paul McMahon 
Cllr Nigel Moor (Chairman) 
 

Cllr David Prince 
Cllr Lynden Stowe 
Cllr Robert Vines 
Cllr Simon Wheeler 
 

Substitutes:   
 

Apologies:   

 
7. MINUTES  

 
The Committee were asked for their approval of the minutes of the meeting held on 
8 November 2013. 
 
At this juncture (10.05am) Cllr Leppington asked for an adjournment to allow the 
wording of his proposed amendments to the minutes to be typed-up and circulated.  
The meeting reconvened at 10.15am. 
 
Cllr Leppington proposed, seconded by Cllr McMahon, that the following 
amendments be made to the minutes: 
 

a) Minute 5 - Recording a question from Cllr Leppington regarding whether it 

was correct that the CROW Committee had not met for two years.   The 

officer confirmed that this was the position. 

 

b) Minute 5 - It was not recorded that a number of members of the committee 

had not seen the report on the backlog situation regarding public rights of 

way which had been circulated electronically beforehand. 

 

c) Minute 6 - A member of the public asked that the committee should record 

that he had not been provided with a written response to his questions 

before the meeting.   

 

d) Minute 6 - To add the following sentence to the last paragraph: ‘ No oral 

questions were considered from members of the public’. 

Cllr Cordwell also proposed and it was duly seconded that the word ‘some’ be 
deleted from the first line of the last paragraph of minute 5. 
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The Committee, having noted the above amendments, 
 
Resolved 
 
That the minutes of the meeting held on 8 November be approved subject to the 
amendments as detailed above. 
 

8. PUBLIC QUESTIONS  
 
No questions had been received from members of the public relating to the 
application before the Committee. 
 

9. MEMBERS' QUESTIONS -  
 
No questions had been received from members on the application before the 
Committee. 
 

10. APPLICATION FOR THE REGISTRATION OF AN AREA OF LAND KNOWN AS 
THE RECREATION GROUND, PRESTBURY ROAD, AS A TOWN OR VILLAGE 
GREEN  
 
Prior to the commencement of this item the following declarations of interest were 
made: 
 
Cllr Wheeler – “As a member of the Planning Committee at Cheltenham Borough 
Council, I have considered applications on land in this area.  However the question 
of what is recreational land was not part of this consideration.  I come to the 
meeting today with an open mind and will make my decision in the light of the 
published report and today’s discussion.” 
 
The Committee noted that following advice from the Monitoring Officer, in the light 
of his declaration of a personal and prejudicial interest, Cllr Prince would make a 
short statement and then withdraw from the meeting so that he would take no 
further part in the debate. 
 
Cllr Prince – “I have worked for many years seeking to retain this land for 
recreational purposes and am very disappointed (but not surprised) with the 
recommendation in the report.  I feel that the 20 year rule had been adequately 
reinforced.  The photos provided at the Inquiry did not show footpaths as the grass 
had been left to grow long so that when mown it covered the footpaths.  
Gloucestershire County Council is failing to preserve the Olympic legacy by 
protecting recreational land.  This was an ideal opportunity to enforce recreational 
land use as of right.  I felt that there was an adequate demonstration of this right.  
There is much in the report that I do not agree with.  I hope the Committee will listen 
to the evidence and make an objective decision.” 
 
Janet Smith, Senior Lawyer, introduced the report and asked the Committee to note 
the corrections to the following typographical errors: 
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• Page 13 Plan should be entitled ‘A’ 

• Page 15 Advice annex should be entitled ‘B’ 

• Page 67 para 116 – correction in the last line to the spelling of ‘Mr Houldey’ 

• Page 68 para 117 – year in the last line should be ‘2000’. 

 
The Committee then viewed a slide show (copy attached to the signed copy of these 
minutes) which showed views of the area of land, together with an annotated Plan 
indicating where the photographs had been taken.  Ms Smith then asked Mr Leslie 
Blohm, QC, as the Inquiry Chair, to introduce his report and explain how he came to the 
recommendation before the Committee today. 
 
Mr Blohm explained that the Inquiry into the application to register an area of land 
known as the Recreation Ground, Prestbury Road, Prestbury, as a town or village 
green, was held between 9 and 12 September 2013. 
 
There had been a substantial amount of written evidence available to study before the 
Inquiry.  During the Inquiry there had been a lot of evidence given orally by various 
witnesses.  Mr Blohm’s advice report considered this evidence in some detail since 
being given during the hearing meant that it was able to be tested. 
 
In order to be successful the applicant had to show that the land in question had been 
used for at least 20 years for lawful sports and pastimes by a significant number of 
inhabitants of (in this case) the ecclesiastical parish of Prestbury. 
 
It had been possible by negotiation to reduce the number of disputed issues prior to the 
start of the Inquiry. 
 
The Committee noted that the legal phrase ‘as of right’ has been included in English law 
since the Middle Ages.  It is defined as being use which is: 

• Not permissive i.e. not by licence 

• Not contentious, and  

• Not in secret i.e. takes place in the open. 

 
The applicant would generally be expected to show usage up to the date of the 
application.  However the 2006 Commons Act gives some leeway for applicants in that it 
allows an applicant to show use over a period of 20 years before a landowner had given 
formal permission for use.  The application could therefore be made citing historical 
usage which no longer took place. 
 
Following the introduction of this Act, Landowners were in a difficult position.  If they 
took no action and allowed use of their land to continue for recreational purposes an 
application for registration as a village green could be made.  However if the land was 
fenced and use therefore stopped, there was a significant risk that this would also 
prompt an application being made. 
 
The safest course of action for landowners was therefore to erect ‘permission notices’ 
which formally gave the residents permission to use the land and thus stopped the ‘as of 
right’ usage.  Applicants also lost the right to make an application if this had not been 
made within two years of the Act.  However applications could be made using historical 
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evidence to show that there had been 20 years ‘as of right’ use prior to the erection of 
any ‘permission notices’. 
 
In this case the landowner had argued that the land had not been used for recreational 
purposes for the required 20 years as the landowner had granted permission for use in 
2003.  The photograph number 6 in the slideshow was of the erected sign which was 
alleged to have been erected before the 2006 Commons Act. 
 
Much legal argument had taken place over this Act and case law had been developed.  
This had concluded that to be sufficient to win there must be strong evidence of the 20 
years usage which in this case would be between 1983 and 2003.  The burden of proof 
lay with the applicant and the test was ‘on the balance of probabilities’ i.e. more likely 
than not.  If this could not be shown, then the application failed. 
 
Mr Blohm emphasised that the Committee’s decision should be based on the evidence 
of the historical use of the land in question only.  When considering the evidence it 
needed to be borne in mind that the evidence given by witnesses from either side is 
coloured by their desired outcome for the future.  The strongest views are likely to 
produce the most evidence. 
As part of the Inquiry a large number of interviews were undertaken and the site itself 
was viewed.   
 
Mr Blohm explained that his conclusions and recommendation was based on the 
evidence before him and the law. 
 
He had concluded that the use of the land after 2003 was permissive and not ‘as of 
right’.  This conclusion had been reached as of the four signs erected 3 remained 
standing on site thus giving clear evidence that the landowner had given permission for 
the land to be used.  This point was conceded by the applicant at the Inquiry. 
 
Although it had been suggested that notices had been erected earlier (in 1982 and 
again in 1990) along the lines of ‘No dog access or fouling’, this had not be proved to 
the required standard (more likely than not) and therefore had been disregarded. 
 
Case law had indicated that applications for registration can only rely on historical usage 
if there was no licence (permission) granted before the 2006 Act.  As the landowner in 
this case granted permission by the erection of notices in 2003, this application could 
not rely on the historical evidence. 
 
Giving further consideration to the use of the land before 2003 Mr Blohm had concluded 
that this could be seen as use as a right of way rather that for recreational purposes.  
This use must therefore be disregarded if the land in question was only used as a 
footpath. 
 
The definition of a significant number of people using the land also had to be quantified 
as to whether their use was a permissive right or by trespass which would be for the 
landowner to control. 
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When considering the reliability of the evidence before the Inquiry Mr Blohm had to 
consider if it was accurate and if it concurred with other evidence.   
 
Although it was acknowledged that the witnesses for the application gave evidence 
honestly in that they were recalling an historical situation from some years previously, 
the inconsistencies between the various witnesses were such that Mr Blohm came to 
the conclusion that the evidence given was not reliable. 
 
The expert witness however gave detailed evidence which was maintained under 
challenging questioning emphasising the material fact that the land had been used as a 
school field.   
 
The conclusion reached therefore was that there was not sufficient evidence to prove 
use between 1983 and 1990, and so the application should be dismissed. 
 
The following points were made by Mr Blohm in response to questions from the 
Committee: 
 

• The report referred to historical written evidence only where directly relevant as the oral 

evidence given at the Inquiry had been the main consideration with regard to the contentious 

issues. 

 
• Although best practice would mean that permission signs erected would give a date and 

authorisation signature, the assertion that these signs had been erected in 2003 had not been 

disputed. 

 
• As the Inquiry Chairman, Mr Blohm’s remit was to focus on the evidence specifically relating to 

the application and did not require research into other matters to provide ‘background’ 

information. 

 
• Ms Cox had been clear and consistent in her evidence which had led Mr Blohm to the conclusion 

that it should be accorded significant weight in his consideration of the matter. 

 
• The local residents’ wish to continue to have the use of the land in the future was not a relevant 

matter for the Committee to consider in coming to its decision on this application. 

 
• A ‘significant number of local inhabitants’ had been defined by past cases in the High Court in 

that it was a matter of judgement in each case and that there was no one percentage figure 

which could be used. 

 
Following a short debate on the matter, the Chairman agreed to a 10 minute 
adjournment with the instruction that members were not to discuss the issue with 
anyone outside of the Committee. 
 
The meeting having been reconvened, Cllr Vines proposed (seconded by Cllr Stowe) 
 
That the application be rejected on the basis that the applicants had failed to establish 
the relevant twenty year period of use as of right. 
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On being put to the vote the motion was CARRIED (with two abstentions) and the 
Committee therefore 
 
Resolved 
 
That the application dated 2 November 2010 made by the Prestbury Green Working 
Group for the registration of an area of land known as the Recreation Ground, 
Prestbury, Cheltenham (and which is shown edged in pink on the map attached 
hereto and numbered 4A) as a town or village green pursuant to Section 15 of the 
Commons Act 2006 be refused for the reasons set out in the inspector’s report 
attached hereto and numbered 4B. 
 
 
 
 

11. PUBLIC QUESTIONS  
 
Nine written questions had been received from members of the public.  A copy of 
the questions and answers had been published on the Council’s website on 
Monday, 25 November 2013 and hard copies provided at the start of the meeting.  
The questioners accepted the questions and answers as read and asked the 
following supplementary questions: 
 
Question 3 – Mr Adams: No documentary evidence has yet been shown that the 
e-mail was sent – can this be provided? 
 
Question 4 – Mr Adams: This answer is not specific enough – why, since the 
Committee resolved on 12 October 2011 to hold annual meetings, have no 
meetings been held? 
 
Question 5 – Mr Adams: I do not feel that this answer is complete – can move 
information be provided? 
 
Question 7 – Mr Rice: I do not feel that the minutes are representative of the 
meeting – why were the numbers of applications in the backlog not published and 
why have the answers been provided by the County council and not the Committee 
as asked? 
 
Question 9 – Mr Rice: There is a level of deviation from the legal requirements 
which means that the Council is failing to meet its statutory duty under Statutory 
Instrument 2461 and is trivialising the matter to the extent that I feel I am being 
forced to take this issue to the Local Government Ombudsman.  I have checked 
every parish using the software and the numbers do not match.  In 2012 there were 
25 undetermined applications; we are now told there are 36.  As the Committee has 
not met since September 2012 that should mean there should be 11 new 
applications but my checks only show 3 recorded in 2012, and 2 so far in 2013.  
The paper register has also not been amended – how can the Council work with the 
whole Definitive map being defective? 
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The following oral questions were accepted by the Chairperson: 
 
Mr Adams: Surely it would be beneficial to list the errors in the Definitive Map; can I 
be told what has been omitted and what steps are being taken to correct this? 
 
Mr Rice: The discussion on the application for a Village Green appeared to suggest 
that there was evidence of a Public Rights of Way across the land in question – is 
this recorded on the Register? 
 
In response to all the supplementary and oral questions, the Chairman thanked the 
questioners and confirmed that written responses would be provided.  The 
response would be circulated to all members of the Committee and published on 
the Council’s website. 
 

12. MEMBERS QUESTIONS  
 
Three written questions had been received.  The questions and answers given were 
taken as read.  The following supplementary question was asked: 
 
Cllr Leppington: What action can the Committee take to rectify the question of 
resourcing of this area? 
 
The Chairman responded by drawing Cllr Leppington’s attention to the answer 
provided to Question C and stressed that all members would have the opportunity 
to highlight this area in the forth-coming budget debate. 
 
 

 
CHAIRMAN 

 
Meeting concluded at Time Not Specified 

 
 


